IN THE SUPREME COURT OF THE STATE OF DELAWARE

JACK R. LONG, JR}, §
8 No. 500, 2011
Respondent Below- 8§
Appellant, 8§
§ Court Below-Family Court
V. 8 of the State of Delaware
§ in and for New Castle County
ANGELA THOMAS, 8 File No. 10-07-01TN
§ Petition No. 10-21831
Petitioner Below- 8
Appellee. 8

Submitted: February 9, 2012
Decided: February 23, 2012

BeforeSTEELE, Chief JusticelHOLLAND andRIDGELY, Justices
ORDER

This 23" day of February 2012, upon consideration of theeiant’s
brief filed pursuant to Supreme Court Rule 26.%, &itorney’s motion to
withdraw, and the response of the appellee theretgpears to the Court
that:

(1) The respondent-appellant, Jack R. Long, Jratffer”), has
filed an appeal from the Family Court’s August 2P11 and November 1,
2011 orders terminating his parental rights (“TPR"his minor child, Gail,

born April 8, 2008. On appeal, Father's counsal filad an opening brief

! This Courtsua sponte assigned pseudonyms to the parties by Order &eptember
16, 2011. Supr. Ct. R. 7(d). In this Order, wapassign a pseudonym to the parties’
minor child as well as the child’s stepfather.



and a motion to withdraw pursuant to Supreme CBRuite 26.1. Father’s
counsel represents that he is unable to presenérdonous argument in
support of the appeal. Father has submitted sepenats for this Court’s
consideration. The petitioner-appellee, Angela mas (“Mother”), has
moved to affirm the Family Court’s judgment. Fbetreasons that follow,
we conclude that the judgment of the Family Cowrstibe affirmed.

(2) The record in this case reflects that Mothed &ather have
never been married and only lived together for artshme in 2007. On
June 30, 2010, Mother filed a petition to termintdte parental rights of
Father on the grounds of abandonment and failungla@n. A petition for
adoption also was filed by Cal Thomas, Mother'skdaumngl. On September
28, 2010, an answer to the TPR petition was filgdHather's court-
appointed counsel. The answer claimed that Motiaer refused to allow
Father to have contact with Gail. At the time loége proceedings, Father
was incarcerated in Delaware on criminal chargkde® to domestic abuse.

(3) The TPR hearing began on February 16, 2011t@okl place
over the course of three days---February 16, Mdrciind March 11, 2011.
The following evidence was presented. A social keorwith Catholic
Charities testified that she was asked by the Fa@uolurt to prepare a report

and recommendation in connection with Mother's Tg#ition as well as



Mr. Thomas’ petition for adoption. She testifielat she gathered
information from Mother, Father and Mr. Thomas.e $ioted that there was
a marked discrepancy between the information pealidy Mother and
Father concerning the history of domestic violend&hile Mother cited
examples of physical and psychological abuse, Fatbeied any history of
violence other than slapping Mother once afterlsh&im. She also noted
that Gail had never interacted with Father and thall considered Mr.
Thomas, whom she has known since she was borrerdather. Gail also
has a bond with another child born to Mother and Mromas. The social
worker, finally, testified that she knew of no esmite suggesting that Father
had ever provided monetary support for Gail.

(4) Mother testified that there was currently atpction from
abuse order (“PFA order”) in place with respecdt&ther. She stated that, at
the time of Gail's birth, she was not living witlather. She and Father had
moved in together in 2007. At that time, Fathecdme increasingly
verbally and physically abusive. He was arrestmuetime in October or
November of 2007 and was convicted of harassmedtadiner domestic
abuse-related charges in March of 2008. In sfitbeing ordered not to
contact Mother, Father nevertheless forced his w&y Mother's house

while attempting to escape from the police and atmeed her and her



unborn child. Father was sentenced for a probatiokation in September
of 2010.

(5) Mother also testified that she and Mr. Thoma&se married in
May of 2010. They have a son together who is new ears old. He and
Gail have developed a strong sibling bond. Follgwvthe birth of Gail,
Mother filed a custody petition. Thereafter, Fatlided a petition for
visitation. The Family Court granted Mother solestody and granted
Father visitation with Gail every six weeks at themily Visitation Center
of Child, Inc> Mother completed her orientation course, as she avdered
to do, and took Gail to the Visitation Center onrfeeparate occasions for
visitation with Father. Because Father never apgagdowever, the Family
Court released her from having to appear at thagatisn Center.

(6) Mother’s brother testified that he has knovathér since 2007.
He was deployed overseas the first time he becawseaof Father’s
abusive behavior toward Mother. When he came hdmeegconfronted
Father and told him to stop the abusive behavibe later had a phone
conversation with Father in which he again toldhEatto cease abusing

Mother.

2 Father appealed the Family Court’s decision te @burt. By Order dated February 4,
2010, we affirmed the Family Court’s judgmeiiambert v. Greene, Del. Supr., No.
191, 2009, Ridgely, J. (Jan. 19, 2009).



(7) Gail's maternal grandmother testified that sbeer had a close
relationship with Father. She and her husbandivedetwo letters from
Father stating that he was going to straighten élinmut so he could take
care of Gail. She confirmed Mother’s testimonyt thather never appeared
at the Visitation Center for visitation with GailShe acknowledged that
Father may have been incarcerated on one or motleeofisitation dates.
She, finally, described an incident in 2007 in whidother telephoned early
in the morning and asked to come over. She hadibguon her face and
body, which Mother said was caused by Father. W4tex took Mother
back home, she observed holes in the walls andsdoan off their hinges,
which, according to Mother, also was caused bydfath

(8) Mr. Thomas, Mother's husband, testified thatdnd Mother
have been together since 2008 when Mother was anégvith Gail. He has
a close father-daughter relationship with Gail. tefgified that he is in good
health and has worked as a supervisor at W.L. Goréwelve years. He
has a son by a prior marriage whom he sees twree tveek-ends a month
and with whom Gail has a close relationship.

(9) Father called several witnesses on his behHike first witness
owns a lawn care business and employed Fatherlid. 28e testified that he

and Father had long conversations about Fatherspal situation. Father



stated that he loved his daughter very much andesaito change his life
around so he could care for her. This individeastified that Father’'s work
ethic was good and that he would hire Father agdien he was released
from prison. Father's second witness testified stee dated Father for a
time and that he treated her daughter well and miéweatened her or her
daughter. She also testified that she has vigigeder in prison and believes
that he has turned his life around. Father's lotiestified that Father
stayed at his home for a time and treated his i@mlavell.

(10) Father also called a representative fromRamily Visitation
Center of Child, Inc. to testify. She stated tRkather appeared for an
orientation session in July 2009. He seemed asxiotnave visitation with
his daughter. Because Father failed to show up H@r visitation
appointments on four occasions, however, the casede-activated. She
also testified that Father recently contacted ti@tation Center seeking to
be reinstated in the program and was told to filgettion in the Family
Court.

(11) Father testified in his own behalf. Accoglito Father, he is
now serving a criminal sentence at Gander Hill iilnMhgton, Delaware.
He stated that he lived with Mother for two shoetipds in her apartment.

He acknowledged that, in June 2007, he hit Motffter a misunderstanding



and ultimately pleaded guilty to assault. By J2007, he and Mother were
back together. During this time, Gail was concéiveShortly thereatfter,
Father violated his probation with respect to a 2@@ntence and was
incarcerated until October 2008. He found outmyiis incarceration that
Gail had been born. He subsequently filed a petifor joint custody and
visitation in the Family Court.

(12) Father further testified that, after he waleased from prison,
Mother successfully filed a PFA against him. Hdidwed that he was
prevented from contacting Gail as a result of thé Fout it turned out that
the Family Court Commissioner had included Gailtlo® order by mistake.
Father stated that he attempted to make a childastipayment with his tax
refund check while he was incarcerated, but, becaesincluded incorrect
information on the check, it could not be cashed aas returned to him.
After Father was released from prison, he violdbtedPFA and was returned
to prison as a result. He ultimately was releaselily of 2009.

(13) Several days after Father’s release, he agasmarrested for a
probation violation in connection with a Pennsylaasentence. He was
released in July of 2010, but arrested again inu&t@010. According to
Father, he was incarcerated at the time of all fappointments at the

Visitation Center, which explains why he did nobshup. Father testified



that, during his various incarcerations, he attexhpd establish contact with
Gail and asked Mother for information about hemdoavail. He stated that
his release date is March 2014. Father’s posispessentially, that he has
sought a relationship with Gail since she was Hauh that he has been
prevented from having such a relationship as altregucircumstances
beyond his control and as a result of actions tdkeNlother. According to
Father, he is being treated for bipolar disordéather acknowledged that
Mother’s husband is an excellent father to Gail.

(14) In his appeal from the Family Court’'s deamsterminating his
parental rights, Father claims that a) Mother'sugations against him are
unfounded and her testimony was not credible; B)RRAs prevented him
from having contact with Gail; ¢) Gail will be momeature at the time of his
release date; d) he is ready to assume more rabpiondor Gail after his
release from prison; e) Mother prevented him frawiihg contact with Gail;
f) the criminal charges against him occurred ptorMother becoming
pregnant with Gail; and g) no domestic violenceunad in the presence of
Gail.

(15) In its order terminating Father’'s parentajhts, the Family
Court found that Mother had established a basidgdionination of Father’s

parental rights on the ground of failure to plan dgar and convincing



evidence€ The Family Court also granted Mother’'s husbamm#stion for
adoption. In support of its decision, the Familgu@ credited Mother’s
testimony regarding domestic violence and abusewted by Father. The
Family Court noted that, in August 2009, a PFA ord@as issued against
Father and, in August 2010, the PFA order was ebagruntil August 2011.
Also in support of its decision, the Family Coudted that, although Father
has made progress with his anger management igsuiesin prison, he will
not be released until March 2014. His criminatdmg includes convictions
of burglary, assault, DUI, forgery, criminal confgmof a PFA order,
harassment and non-compliance with conditions afibo

(16) The Family Court also observed that Gail hager had any
contact with Father, who has been incarceratedanfust of the child’s life.
The Family Court also noted that Mother's husbawid, Thomas, has a
close father-daughter relationship with Gail, whitdis existed for several
years. Their family unit includes a son born tomtand Mother as well as
his son from a prior marriage. Because Gail hasetadionship with Father,
any alteration of the current custodial arrangemamtiuding granting

Father visitation, would be detrimental to her betdrests.

% The Family Court found that Mother did not prowedtear and convincing evidence
that Father intended to abandon the child.



(17) This Court’s review of the Family Court’s ¢&on to terminate
parental rights entails consideration of the fastd the law as well as the
inferences and deductions made by the Family Coiid.the extent that the
Family Court’s rulings of law are implicated, owview isde novo.”> The
Delaware statute governing the termination of p@teights requires a two-
step analysi8. First, there must be proof of statutory basistésmination’
Second, there must be a determination that termmmatf parental rights is
in the best interests of the childBoth requirements must be established by
clear and convincing evidenge.

(18) We have carefully reviewed the parties’ sugsmins as well as
the record below, including the transcript of tHeRThearing. We conclude
that there is ample evidence supporting the Fa@durt's termination of
Father’s parental rights on the ground of failuweptan, as well as ample
support for the Family Court’s decision to grant. Mhomas’ petition to
adopt Gail. Moreover, we conclude that there ismauit to any of Father’s

claims of error. To the extent that the Family @ogave credence to

*Wilson v. DFS, 988 A.2d 435, 439-40 (Del. 2010) (citiSglis v. Tea, 468 A.2d 1276,
1279 (Del. 1983).
> 1d. at 440.
® Del. Code Ann. tit. 13, §1103 (listing grounds fermination of parental rights):
7Shepherd v. Clemens, 752 A.2d 533, 536-37 (Del. 2000).

Id.
8 Shepherd v. Clemens, 752 A.2d at 537; Del. Code Ann. tit. 13, §724(m)ing best
interests factors).
° Powell v. DSCYF, 963 A.2d 724, 731 (Del. 2008).
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Mother’s testimony over that of Father, the Fan@lyurt properly exercised
its discretion in so doinf. Even assuming that the Family Court
Commissioner erroneously believed Gail was covérgane of the PFAs
requested by Mother and that Mother was awareRha#ter’s incarceration
prevented him from going to the Visitation Center \tisit with Galil,
ultimately, it was Father’s successive incarceratjdor which he himself is
responsible, and not any action by Mother or themijaCourt, that has
prevented Father from establishing a relationship tis child.

NOW, THEREFORE, IT IS ORDERED that Mother's motito
affirm is GRANTED. The judgment of the Family Cois AFFIRMED.
The motion to withdraw is moot.

BY THE COURT:

/s/ Myron T. Steele
Chief Justice

Y solisv. Tea, 468 A.2d 1276, 1279 (Del. 1983).
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